Sample Download Agreement

(1)
Introduction

...  

(2)
Interpretation

...

(3)
Order process

The advertising of downloads on our website constitutes an “invitation to treat”; and your order for downloads constitutes a contractual offer.  The download agreement will not come into force between you and us unless and until we accept your order in accordance with the procedure detailed below.

In order to enter into the download agreement, you will need to take the following steps: [describe different technical steps to follow to conclude contract – e.g.: “(i) you must add any downloads you wish to purchase to your shopping cart, and then proceed to the checkout; (ii) if you are a new customer, you must then create an account with us and log in; if you are an existing customer, you must enter your login details; (iii) once you are logged in, you must confirm your order and your consent to the agreement; (iv) you will be transferred to the PayPal website, and PayPal will handle your payment; (v) we will send you an initial acknowledegment
; and (vi) we will send you an email confirmation that the download agreement has come into force (shortly after which you will be able to access your downloads via your website account).”]

...

(4)
Downloads

[Describe downloads]

(5)
Price and payment

Prices for downloads are quoted on our website.  [The website contains a large number of downloads and] it is possible that some of the prices on the website may be incorrect.  We will verify prices as part of our sale procedures so that a download's correct price will be stated [when you pay for the download].

...

Prices for downloads are liable to change at any time, but changes will not affect download agreements that have come into force.

[If you are a business customer, then from time to time we may agree to open an account for you, enabling you to pay in arrears.  Where you hold an account, then upon or following the dispatch of downloads, we will send to you an invoice for payment of the price of those downloads, and you will pay such invoice within [30] days of the date of the invoice.  Accounts will be subject to such credit limits as we may notify to you from time to time.  If you do not pay any amount properly due to us under or in connection with the download agreement on time, we may: charge you interest on the overdue amount at the rate of [8]% per year above the base rate of [HSBC Bank Plc] from time to time (which interest will accrue daily until the date of actual payment and be compounded quarterly); or claim interest and statutory compensation from you pursuant to the Late Payment of Commercial Debts (Interest) Act 1998.]

(6)
Your warranties

...

(7)
Licence to use downloads

Subject to your payment of the applicable price and compliance with the terms of the download agreement, we grant to you a worldwide non-exclusive non-transferable licence to make any Permitted Use of any Ebook; providing that you must not in any circumstances make any Prohibited Use of any Ebook.

[The “Permitted Uses” are [the following uses insofar as done for personal and non-commercial purposes]:

(a)
downloading a copy of each Ebook;

(b)
storing and viewing [a single copy / up to [number] of copies / an unlimited number of copies] of each Ebook on [a single / not more than [number] / an unlimited number of] desktop or notebook computer[s];

...

[The “Prohibited Uses” are:

(a)
the publication, sale, licensing, sub-licensing, renting, transferring, transmission, broadcasting, distribution or redistribution of any Ebook or any part of any Ebook in any format;

(b)
the editing, modification, adaptation or alteration of any Ebook or any part of any Ebook;

...

You must retain, and must not delete, obscure or remove, copyright notices and other proprietary notices on any Ebook.

[The rights granted to you in the download agreement are personal to you, and you must not permit any third party to exercise these rights.]

If you breach any of the terms of the download agreement, then the licence set out in this Section [7] will be automatically terminated upon such breach (whether or not we notify you of termination).  

...

(8)
Consumer rights

Nothing in the download agreement affects any statutory rights you may have as a consumer.

If you are contracting as an consumer, you may cancel a download agreement at any time within 7 working days, beginning on the day after the download agreement comes into force, providing that [we have not actually made available for download / you have not actually downloaded]
 the download(s) purchased under the agreement during that period. 

If you cancel a download agreement in accordance with this provision, you will receive a full refund of the price paid. Your notice of cancellation should be sent to the address or email address at the end of the download agreement.

(9)
Limitation of warranties

...

(10)
Refunds

...

(11)
Force majeure

...

(12)
Limitations and exclusions of liability

...

(13)
Business customers: indemnity

...

(14)
Download agreement termination

...

(15)
Consequences of termination

...

(16)
General terms

We will treat all your personal information that we collect in connection with your order in accordance with the terms of [our privacy policy]; use of our website will be subject to [our website terms of use].

The download agreement may only be varied by an instrument in writing signed by both you and us.  We may revise the download agreement published on our website from time-to-time, but such revisions will not affect the terms of any contracts which we have entered into with you. 

If any provision of the download agreement is held invalid or unenforceable by a court of competent jurisdiction, the remaining provisions will remain in full force and effect, and such invalid or unenforceable provisions or portion thereof will be deemed omitted.

...

The download agreement will be governed by and construed in accordance with English law,
 and the courts of England and Wales will have [non-]exclusive
 jurisdiction to adjudicate any dispute arising under or in relation to the download agreement.

(17)
About us

Our full name is [name].  

...

	This is a sample document, containing selected sections from SEQ Legal's template download agreement (ebook version).  Ellipses indicate omitted sections.  You can purchase a complete download agreement template from:

http://www.website-contracts.co.uk/acatalog/downloading_terms_and_conditions.html


�	This template is designed to be used in connection with online sale and supply by businesses established in England and Wales of downloadable ebooks to consumers and/or businesses.  





	At the risk of stating the obvious, the use of a properly drafted download agreement does not exhaust your legal obligations in relation to the sale of downloads from a website.  Many of the provisions in the template are included to deal with specific legal requirements, and you should therefore be wary of deleting provisions.  The legal issues relating to download agreements are not always straightforward and, if you are in any doubt, you should seek professional advice.  





�	The template envisages a two-stage acknowledgement process.  First, an automatic acknowledgement is sent on receipt of the order.  Second, an order confirmation is sent once the supplier has confirmed the order.  The Electronic Commerce (EC Directive) Regulations 2002 (the Ecommerce Regulations) require that: “a service provider will … acknowledge receipt of the order to the recipient of the service without undue delay and by electronic means”.





�	Alternatively this could be a web page saying “thank you for your order”.  This initial acknowledgement or receipt should make it clear that it is not an acceptance of the customer’s order.





�	The Consumer Protection (Distance Selling) Regulations 2000 (the Distance Selling Regulations) require that suppliers provide “a description of the main characteristics of the goods”.  You may refer here to a description elsewhere on the website.





�	The Distance Selling Regulations require that suppliers provide details of “the price of the goods or services including all taxes” and “delivery costs where appropriate”.  Again, you may refer to information elsewhere on the website.





�	This section is necessary because of the Distance Selling Regulations.  Do not delete.





�	The Distance Selling Regulations do not entirely exempt agreements for the supply of electronic products from the contract cancellation provisions.  Regulation 13(1) (as amended) provides that “Unless the parties have agreed otherwise, the consumer will not have a right to cancel the contract by giving notice of cancellation pursuant to regulation 10 in respect of contracts ... for the supply of services if the performance of the contract has begun with the consumer's agreement- before the end of the cancellation period applicable under regulation 12(2); and after the supplier has provided the information referred to in regulation 8(2)”.  Assuming all the required information has been provided, the key question is: when has performance of the contract begun?





�	The Distance Selling Regulations require that suppliers must, in good time before the conclusion of an online contract with a consumer, provide information about the right of cancellation available under the Regulations. 





�	Add hyperlinks.  The terms of use will need to cover all the basic disclosure requirements (including under the Ecommerce Regulations and the Companies Act 2006), as these are not covered in the download agreement document.





�	The download agreement has been drafted to comply with English law, and the governing law provision should not be changed without obtaining expert advice from a lawyer qualified in the appropriate jurisdiction.  (NB in some circumstances the courts will apply provisions of their local law, such as local competition law or consumer protection law, irrespective of a choice of law clause specifying that a different law applies.)    





�	Choose “non-exclusive” jurisdiction if you may want to enforce the download agreement against users outside England and Wales.  Otherwise, choose “exclusive jurisdiction”.  (NB in some circumstances your jurisdiction clause may be overridden by the courts.)








