Sample Software Maintenance Agreement

DATE: [date]

PARTIES:

..

BACKGROUND:

(A)
[Insert explanation of the background to this Agreement.]

(B)
[For example, “The Supplier has expertise in the maintenance of software, and the Customer has appointed the Supplier to maintain software on the terms of this Agreement”.]

AGREEMENT:

1.
Definitions and interpretation

1.1
In this Agreement:

...

“Charges” means the amounts payable by the Customer to the Supplier under or in relation to this Agreement (as set out in Schedule [2]);

“Effective Date” means the date of execution of this Agreement;

“Force Majeure Event” means an event, or a series of related events, that is outside the reasonable control of the party affected (including [failures of or problems with the internet or a part of the internet, hacker attacks, virus or other malicious software attacks or infections,] power failures, industrial disputes affecting any third party, changes to the law, disasters, explosions, fires, floods, riots, terrorist attacks and wars);

“Intellectual Property Rights” means all intellectual property rights wherever in the world, whether registered or unregistered, including any application or right of application for such rights (and the “intellectual property rights” referred to above include copyright and related rights, database rights, confidential information, trade secrets, know-how, business names, trade names, trade marks, service marks, passing off rights, unfair competition rights, patents, petty patents, utility models, semi-conductor topography rights and rights in designs);

["Minimum Term" means the period of [12 months] following the Effective Date;]

"Modifications" means additions, edits, alterations and modifications made to the Software by the Supplier [or the Supplier's authorised sub-contractor] under this Agreement [including Upgrades applied to the Software]
 [in executable format only / in both executable format and source code format];

“Personal Data” has the meaning given to it in the Data Protection Act 1998;

...

“Software” means the following computer software: [insert full details of the software that is the subject of the Agreement] (including where the context permits any Upgrades and [other] Modifications applied to the Software);

...

“Upgrades” means [new versions of, and updates to, the Software released by the Supplier to its customers generally, whether for the purpose of fixing an error, bug or other issue in the Software or enhancing the functionality of the Software].

...

2.
Term

...

3.
Services

3.1
The Supplier will provide the Services specified in Schedule [1] to the Customer during the Term in accordance with the terms and conditions of this Agreement.

[3.2
The Supplier may sub-contract the provision of any of the Services without obtaining the consent of the Customer.


OR

3.2
The Supplier must not sub-contract the provision of any Services without obtaining the prior written consent of the Customer.]

[3.3
The Supplier may suspend the provision of any Services if any amount due to be paid by the Customer to the Supplier under this Agreement is overdue [by more than [number] days].]

4.
Customer obligations

...

5.
Invoicing

...

6.
Payment

...

7.
Modifications: licence

7.1
Subject to the prohibitions set out in Clause [7.2], the Supplier hereby grants to the Customer from the date of supply of the relevant Modification to the Customer a [non-exclusive worldwide royalty-free] licence to [use the Modifications in connection with and as an integral part of the Software, including the rights to [install, back-up and alter] the Modifications]; and the Customer [may / must not] sub-license these rights [to any person].

7.2
Except to the extent mandated by applicable law or expressly permitted in this Agreement, the licence granted by the Supplier to the Customer under Clause [7.1] is subject to the following prohibitions:

[(a)
the Customer must not sell, resell, rent, lease, supply, publish or distribute the Modifications;

...

8.
Customer licence


The Customer grants to the Supplier during the Term a non-exclusive licence to copy, adapt and otherwise use:

(a)
[the Software and] any works or materials provided by or on behalf of the Customer to the Supplier for the purpose of assisting with or enabling the maintenance of the Software; and

(c)
any works or materials the rights in which have been assigned or exclusively licensed by the Supplier to the Customer under this Agreement,


in each case to the extent reasonably necessary to enable the Supplier to fulfil its obligations, and exercise its rights, under this Agreement.

9.
Warranties

9.1
The Customer warrants [and represents] to the Supplier:

(a)
that it has the legal right and authority to enter into and perform its obligations under this Agreement; and

(b)
that [the Software (excluding the Modifications) and] any works or materials provided by or on behalf of the Customer to the Supplier for the purpose of assisting with or enabling the maintenance of the Software, and their use by the Supplier in accordance with the terms of this Agreement will not:

(i)
infringe any person's Intellectual Property Rights [or other legal rights];

...

10.
Limitations and exclusions of liability

...

11.
Termination

...

12.
Effects of termination

...

13.
Notices

...

14.
Data protection

...

15.
General

...

Schedule 1

Maintenance Service Levels

1.
Introduction


References in this Schedule to Paragraphs are to the paragraphs of this Schedule, unless otherwise stated.

2.
Helpdesk

2.1
The Supplier will make available, [during Business Hours], a [telephone and email] helpdesk facility for the purposes of:

[(a)
assisting the Customer with the proper use of the Software;

(b)
determining the causes of errors in the Software; and/or

(c)
fixing errors in the Software.]

...

3.
Response and resolution times

3.1
The Supplier will:

(a)
[use [all] reasonable endeavours to] respond to requests for Services made through the helpdesk; and

(b)
[use [all] reasonable endeavours to] resolve issues raised by the Customer, 


[promptly / in accordance with the following response time matrix].

	Severity
	Examples
	Response time
	Resolution time

	Critical
	[Give examples of critical issue]


	[Insert time]
	[Insert time]

	Serious
	[Give examples of serious issue]


	[Insert time]
	[Insert time]

	Moderate
	[Give examples of moderate issue]


	[Insert time]
	[Insert time]

	Minor
	[Give examples of minor issue]


	[Insert time]
	[Insert time]


...

4.
Upgrades

4.1
The Supplier will:

(a)
give to the Customer reasonable prior notification of the general release of an Upgrade to the customers of the Supplier;

[(b)
provide copies of such Upgrades to the Customer promptly following the general release of the relevant Upgrade to the customers of the Supplier; and]

[(c)
apply such Upgrades to the Software promptly following the general release of the relevant Upgrade to the customers of the Supplier].

...

5.
Development Services

5.1
From time to time during the Term the Customer may request that the Supplier provide development Services for the purpose of [creating new functionality for the Software], in which case


[the Supplier will be obliged to perform such development Services [at the Supplier's standard hourly rate[s] from time to time] [unless the Supplier is not reasonably able to perform the requested development Services by reason of a lack of relevant expertise or a shortage of resources or personnel].


OR


the Supplier will only be obliged to perform such development Services if the parties agree in writing to their performance.]

...

6.
Limits on Services


Where the total person-hours spent by the Supplier performing the [Services (excluding development Services under Paragraph [5])]
 during any [period] exceed [amount] hours, [then:

(a)
the Supplier will cease to have an obligation to provide those Services to the Customer during that period; providing that

(b)
the Supplier may agree to provide additional Services to the Customer during that period, but the provision of such services will be subject to payment by the Customer of additional Charges at [the Supplier's standard hourly rate[s] from time to time].]

...

Schedule 2

Charges

1.
Introduction

1.1

References in this Schedule to Paragraphs are to the paragraphs of this Schedule, unless otherwise stated.

1.2
The Charges under the Agreement will consist of the following elements:

[(a)
standard maintenance Charges;

...

2.
Standard maintenance Charges

...

3.

Other Charges

3.1
In addition to the Charges detailed in Paragraphs [2] above, the Supplier will invoice in respect of, and the Customer shall pay to the Supplier:

...

4.
Expenses

4.1
The following expenses may be passed on by the Supplier to the Customer at cost: [travel expenses, accommodation expenses and subsistence expenses].  

...

5.
Variation of Charges

...

	This is a sample document, containing selected sections from SEQ Legal's template software maintenance agreement (standard version).  Ellipses indicate omitted sections.  You can purchase a complete software maintenance agreement template from:

http://www.website-contracts.co.uk/acatalog/software_maintenance_contracts.html


�	This standard Software Maintenance Agreement is designed to be used in relation to B2B (not B2C) software support and maintenance arrangements. 





�	See Clause 11.1 for the potential use of this definition.





�	Consider whether the terms of the licence in Clause 8 and the warranties in Clause 9 are appropriate for the Upgrades.  Note that the licensing of Upgrades may fall under the original licence agreement for the Software, or may be subject to independent licensing terms.





�	Consider whether you need to limit this to particular kinds of Services.








