Sample Web Design Agreement

DATE:

...

PARTIES:

...

AGREEMENT:

1.
Definitions and interpretation

...

2.
Term

...

3.
The Services

...

3.2
The Designer will [use all reasonable endeavours to] perform the Services in accordance with the timetable set out in the Schedule[; however, the Designer does not guarantee that that timetable will be met].

...

4.
Customer obligations

...

4.4
The Customer will fulfil its obligations under Clause [4.3] in accordance with the timetable set out in the Schedule or, if no timetable is set out, promptly following the receipt of a written request for the relevant Customer Works from the Designer.  The Designer shall not be in breach of this Agreement by virtue of any delay in the performance of its obligations under this Agreement arising out of a breach by the Customer of this Clause [4.4].

4.5
The Customer hereby grants to the Designer a licence to copy and use the Customer Works during the Term for the purposes of fulfilling its obligations and exercising its rights under this Agreement.

5.
Delivery and acceptance

...

5.5
The Website will be deemed to have been accepted by the Customer if:

(a)
the Customer does not give any notice to the Designer under Clause [5.3] or Clause [5.4] (or where applicable Clause [5.6]) during an Acceptance Period; or 

(b)
the Customer publishes the Website or uses the Website for any purpose other than development and/or testing.

5.6
Before the end of any remedial period under Clause [5.4(b)], the Designer shall re-deliver the Website to the Customer, and the provisions of this Clause [5] shall re-apply in relation to re-delivered Website, save that if the Website still does not meet the Acceptance Criteria upon re-delivery, the Customer may elect by written notice to the Designer:

(a)
to re-apply Clause [5.4]; or

(b)
to terminate the Agreement forthwith,


such notice to be sent by the Customer and received by the Designer during the relevant Acceptance Period.

6.
Third Party Works

...

7.
Unlawful Content

...

[7.3
The Customer hereby indemnifies and undertakes to keep indemnified the Designer against all and all damages, liabilities, cost, losses and expenses (including legal expenses) suffered or incurred by the Designer and arising out of any breach [or alleged breach] by the Customer of Clause [7.1].]

8.
Charges and payment

...

8.4
Charges must be paid by [debit or credit card, direct debit, bank transfer or by cheque] (using such payment details as are notified by the Designer to the Customer from time to time).

8.5
If the Customer does not pay any amount properly due to the Designer under or in connection with this Agreement, the Designer may:

(a)
charge the Customer interest on the overdue amount at the rate of [5]% per year above the base rate of [HSBC Bank Plc] from time to time (which interest will accrue daily until the date of actual payment and will be compounded quarterly); or 

(b)
claim interest and statutory compensation from the Customer pursuant to the Late Payment of Commercial Debts (Interest) Act 1998.

9.
Intellectual Property Rights

...


OR

[9.1
[Upon and from the date of acceptance of the Website by the Customer,] the Designer hereby:

(a)
assigns to the Customer [with full title guarantee] all existing and future copyright and other Intellectual Property Rights in the Website (excluding the Scripts, Customer Works and Third Party Works), including the right to bring proceedings for past infringement of such rights; and

(b)
grants to the Customer a non-exclusive irrevocable perpetual worldwide licence of all copyright and other Intellectual Property Rights in the Scripts for the purposes of:

(i)
publishing, operating and marketing the Website [and any other website owned by the Customer]; 

(ii)
backing-up the Website [and any other website owned by the Customer]; and 

(iii)
updating and adapting the Website [and any other website owned by the Customer],


and the Customer may sub-license the rights granted in this Clause [9.1(b)] for the purposes set out herein.

...

[9.3
Subject to full payment of the Charges, the Designer undertakes not to design or create or be involved in the design or creation of any website, web application or web page:

(a)
the look and feel of which is identical to the look and feel of the Website or substantially similar to the look and feel of the Website; and

(b)
that competes directly or indirectly with the Website[,


either during the Term or for a period of [60 months] following the end of the Term].]

...

9.5
The Designer may include the Credit together with a link to the Designer's website on [each page] of the Website in a position and in a form to be agreed by the parties.  The Customer will retain any such Credit and link in any adapted version of the Website, and the Customer will (and will only) remove any such Credit and link from the Website at the Designer’s request.

10.
Warranties [and indemnity]

...

10.2
The Designer warrants to the Customer: 

(a)
that it has the legal right and authority to enter into and perform its obligations under this Agreement; 

(b)
that it will perform its obligations under this Agreement with reasonable care and skill;  

(c)
that the Website (excluding the Customer Works [and Third Party Works]) will not:

(i)
infringe any person's Intellectual Property Rights [or other legal rights];

[(ii)
breach any laws or regulations; or]

[(iii)
give rise to a cause of action against any person,]


[in each case] under [English law / any applicable law];
 and

(d)
that the Website will operate without any Defects upon the date of acceptance of the Website.

10.3
If the Customer demonstrates to the Designer that the Website suffers from any  Defect during the period of [90 days] following the date of acceptance, the Designer will, for no additional charge, carry out any work necessary in order to remedy the Defect.

10.4
The Customer acknowledges that the Designer has designed the Website to work with the web browser technology specified in the Schedule, and the Designer does not warrant that the Website will work with any other web browser technology.

...

11.
Limitations and exclusions of liability

...

12.
Data protection

...

13.
Confidentiality and publicity

13.1
The Designer will:

(a)
keep confidential and not disclose the Customer Confidential Information to any person save as expressly permitted by this Clause [13]; and

(b)
protect the Customer Confidential Information against unauthorised disclosure by using the same degree of care as it takes to preserve and safeguard its own confidential information of a similar nature, being at least a reasonable degree of care.

13.2
The Customer will:

(a)
keep confidential and not disclose the Designer Confidential Information to any person save as expressly permitted by this Clause [13]; and

(b)
protect the Designer Confidential Information against unauthorised disclosure by using the same degree of care as it takes to preserve and safeguard its own confidential information of a similar nature, being at least a reasonable degree of care.

...

13.6
Neither party will make any public disclosure relating to the subject matter of this Agreement (including press releases, public announcements and marketing materials) without the prior written consent of the other party[, not to be unreasonably withheld or delayed].

14.
Termination

...

15.
Effects of termination

...

16.
General

...

The parties have indicated their acceptance of this Agreement by executing it below.

EXECUTION:

SIGNED by [name of signatory] 

duly authorised for and on behalf 

of the Designer

....................

Date:

SIGNED by [name of signatory] 

duly authorised for and on behalf 

of the Customer

....................

Date:

The Schedule

...

	This is a sample document, containing selected sections from SEQ Legal's template web design agreement (balanced version).  Ellipses indicate omitted sections.  You can purchase a complete web design agreement template from:

http://www.website-contracts.co.uk/acatalog/web_design_agreement.html


�	This web design agreement template is suitable for use in relation to straightforward web design projects.  It has been designed with standard HTML/CSS websites (supplemented by standard scripts) in mind; it is unsuitable for use in relation to website design projects involving significant software development. The template is flexible, and can be adapted to favour the interests of either party, or to balance their interests equitably.





�	Different web designers charge in different ways.  The proposed method in this Clause is that invoicing dates will be set out in the Schedule, and that invoices will be paid within either 14 or 30 days.  If you use this drafting, it will be important to ensure that invoices are issued on the dates they are supposed to be issued.





�	You may want to insert payment details into this Clause or the Schedule.





�	Clause 9 is probably the most important provision of this Agreement.  There are two alternative Clauses 9.1 and 9.2.





	The first specifies that the Customer will be granted a non-exclusive licence of the Intellectual Property Rights (IPR) in the Website (although obviously the Customer retains any rights it may have in the Customer Works that it supplies).  This may be modified by a contractual restriction (see Clause 9.3) preventing the Designer from reusing the Website in its entirety for any other customers.





	The second contains a non-exclusive licence of the IPR in the Scripts and an assignment (i.e transfer) of IPR in the other elements of the Website (excluding the Third Party Works and Customer Works).  Section 90(3) of the Copyright, Designs and Patents Act 1988 says that “an assignment of copyright is not effective unless it is in writing signed by or on behalf of the assignor”.  So, the Designer should ensure that a “signed” copy of the Agreement is sent to the Customer.  The signature may be an “electronic signature” within the meaning of the Electronic Communications Act 2000.  





�	Where the rights in the Website are licensed to the Customer on a non-exclusive basis, the Customer may want some assurance that the rights will not be used to compete with the Customer in any way.


	 


�	If you include Clause 10.5, ensure that this clause once edited is consistent.





�	These execution provisions are suitable for companies, but not for sole traders or small partnerships, for which the following provisions should be used:





	partnerships: “SIGNED by the [name of partner] and [name of partner] for and on behalf of the [Customer/Designer]...”





	sole traders: “SIGNED by [name of sole trader] trading as the [Customer/Designer]...”


�	Where this template is being used to create a standard form contract which will be used for multiple Customers, it is particularly useful to include all the common variables in a schedule.  You may find it convenient to refer to a separate document where the parties' agreement to a matter mentioned in the Schedule is recorded.








