Sample Web Development Agreement

DATE: [date]

PARTIES:

(1) 
[COMPANY NAME], a company incorporated in [England and Wales] (registration number [number]) having its registered office at [address] (the “Developer”); and

(2) 
[COMPANY NAME], a company incorporated in [England and Wales] (registration number [number]) having its registered office at [address] (the “Customer”).

BACKGROUND:

...

AGREEMENT:

1.
Definitions and interpretation

1.1
In this Agreement:

...

“CCN” means a change control notice issued in accordance with Clause [6];

“CCN Consideration Period” means the period of [number] Business Days following the receipt of a CCN sent by the other party;

“Change” means [any change to the terms of the Agreement (including for the avoidance of doubt any change to Website specification in the Schedule)];

...

“Credit” means a credit for the Developer on the Website, in the form specified in the Schedule;

...

“Customer Works” means the works and materials provided to the Developer by the Customer, or by any third party acting for or on behalf of the Customer, for incorporation into the Website; 

“Defect” means a defect, error or bug having [an / a material] adverse effect on the appearance, operation or functionality of the Website but excluding any defect, error or bug caused by or arising as a result of:

(a)
an act or omission of the Customer, or an act or omission of one of the Customer's employees, officers, agents or sub-contractors; or

(b)
an incompatibility between the Website and any other application, program or software (other than the Customer Works and the Third Party Works);

...

“Design Elements” means the visual appearance of the Website (including page layouts, artwork, photographs, logos, graphics, animations, video works and text comprised in the Website) together with all mark-ups and style sheets comprised in or generated by the Website, but excluding: 

(a)
the Customer Works; and 

(b)
the Third Party Works;

...

“Software Elements” means the Website excluding:

(a)
the Design Elements; 

(b)
the Customer Works; and 

(c)
the Third Party Works;

...

“Website” means the website or web application to be developed by the Developer for the Customer under this Agreement.

...

2.
Term


This Agreement will come into force on the Effective Date and will continue in force until the later of:

(a)
the acceptance of the Website by the Customer in accordance with Clause [5]; and

(b)
the receipt by the Developer of all amounts due to be paid by the Customer to the Developer under this Agreement,


upon which it will terminate automatically, unless terminated earlier in accordance with Clause [14].

3.
The Services

3.1
The Developer will:

(a)
design, develop and deliver the Website; 

(b)
incorporate the Customer Works specified in the Schedule or agreed in writing by the parties, together with the Third Party Works, into the Website;

...

4.
Customer obligations

...

4.3
The Customer will supply to the Developer all those Customer Works that are specified in the Schedule.

4.4
The Customer will fulfil its obligations under Clause [4.3] in accordance with the timetable set out in the Schedule or, if no timetable is set out, promptly following the receipt of a written request for the relevant Customer Works from the Developer.  [The Developer shall not be in breach of this Agreement by virtue of any delay in the performance of its obligations under this Agreement arising out of a breach by the Customer of this Clause [4.4].]

...

5.
Delivery and acceptance

...

5.2
During the Acceptance Period, the Customer will carry out acceptance tests to determine:

(a)
whether the Website conforms in all material respects with the specification of the Website in the Schedule; and

(b)
whether the Website has any Defects,


(the “Acceptance Criteria”).

5.3
If the Website meets the Acceptance Criteria, the Customer will send to the Developer a written notice during the Acceptance Period confirming acceptance of the Website.

...

6.
Change control

...

7.
Unlawful content

...

8.
Charges and payment

8.1
The Developer will issue invoices for the Charges to the Customer on the relevant invoicing dates set out in the Schedule, or (if earlier) upon the acceptance of the Website by the Customer.

8.2
The Customer will pay the Charges to the Developer within [14/30] days of the date of issue of an invoice issued in accordance with Clause [8.1].

8.3
All Charges stated in or in relation to this Agreement are stated exclusive of VAT, unless the context requires otherwise.

...

9.
Intellectual Property Rights

...

9.2
All Intellectual Property Rights in the Software Elements will, as between the parties, be the property of the Developer and, from the date of acceptance of the Website by the Customer, the Developer grants to the Customer a non-exclusive worldwide licence to use the Software Elements in connection with the Website, subject always to the other terms of the Agreement, and providing the Customer must not:

[(a)
sell, resell, rent, lease, supply, distribute or redistribute the Software Elements;

(b)
use the Software Elements in connection with any website, web application, script, computer program or software (other than the Website); or

(c)
alter or adapt or edit the Software Elements,]


and the Customer may only sub-license the rights licensed under this Clause for the limited purposes, and subject to the express restrictions, specified in this Clause.

...

10.
Warranties [and indemnity]

...

10.3
If the Customer demonstrates to the Developer that the Website suffers from any  Defect during the period of [90 days] following the date of acceptance, the Developer will, for no additional charge, carry out any work necessary in order to remedy the Defect.

...

[10.5
Without prejudice to the warranty in Clause [10.2(c)], the Customer further acknowledges that the Developer does not purport to provide any legal advice under this Agreement or in relation to the Website and the Developer does not warrant that the Website will not give rise to any civil or criminal legal liability on the part of the Customer or any other person.]

...

[10.7
The Developer hereby indemnifies and undertakes to keep indemnified the Customer against any and all damages, liabilities, cost, losses and expenses (including legal expenses) suffered or incurred by the Customer and arising out of any breach [or alleged breach] by the Developer of Clause [10.2(c)].]

11.
Limitations and exclusions of liability

...

12.
Data protection

12.1
The Customer warrants that it has the legal right to disclose all Personal Data that it does in fact disclose to the Developer under this Agreement.

12.2
The Developer warrants that: 

(a)
it will act only on instructions from the Customer in relation to the processing of any Personal Data performed by the Developer on behalf of the Customer; and 

(b)
it has in place appropriate security measures (both technical and organisational) against:

(i)
unlawful or unauthorised processing; and

(ii)
loss or corruption,


of Personal Data processed by the Developer on behalf of the Customer.

13.
Confidentiality and publicity

...

14.
Termination

[14.1
Either party may terminate this Agreement at any time by giving at least [30 days'] written notice to the other party.]

14.2
Either party may terminate this Agreement immediately by giving written notice to the other party if the other party:

(a)
commits any [material] breach of any term of this Agreement, [and: 

(i) 
the breach is not remediable; or 

(ii) 
the breach is remediable, but the other party fails to remedy the breach within [30] days of receipt of a written notice requiring it to do so; or]

[(b)
persistently breaches the terms of this Agreement (irrespective of whether such breaches collectively constitute a material breach).]

...

15.
Effects of termination

...

15.3
If this Agreement is terminated [under Clause [14.1], or] by the Customer under Clause [5.6], [14.2] or [14.3] (but not in any other case):

(a)
the Developer will promptly provide to the Customer an electronic copy of the Website; 

(b)
the Developer will provide such assistance as is reasonably requested by the Customer to transfer the hosting of the Website to the Customer or another service provider, subject to payment of the Developer's reasonable expenses; and

(c)
the Customer will be entitled to a refund of any Charges paid by the Customer to the Developer in respect of any Services which were to be performed after the date of effective termination, and will be released from any obligation to pay such Charges to the Developer (such amount to be calculated by the Developer using any reasonable methodology).

15.4
Save as provided in Clause [15.3(c)], the Customer will not be entitled to any refund of Charges on termination, and will not be released from any obligation to pay Charges to the Developer.

16.
General

...

	This is a sample document, containing selected sections from SEQ Legal's template web development agreement (balanced version).  Ellipses indicate omitted sections.  You can purchase a complete web development agreement template from:

http://www.website-contracts.co.uk/acatalog/web_development_agreement.html


�	This Web Development Agreement template is suitable for use in relation to web design projects involving software or database development.  The template is flexible: it may be used to create agreements that balance the interests of the parties or that favour the interests of one party over the interests of the other party.





�	Should all changes to the Agreement be subject to the Change control procedure?





�	The exclusion of these incompatibility issues from the definition of “Defect” does not affect the obligations of the Developer under Clause 5.2(a).  However, because of this exclusion, it is important to fully specify in the Schedule the software (including server and database software) with which the Website will be compatible.





�	Clause 9 is probably the most important provision of this Agreement.  You will need to understand the definitions of Design Elements and Software Elements in order to successfully edit this clause.  The clause provides that the Customer will own the rights in the Design Elements of the Website, whilst the Software Elements of the Website will continue to be owned by the Developer.  The Developer grants to the Customer a licence to use the Software Elements.  You will need to consider carefully the scope of this licence.  For example, is the Customer permitted to use the Software Elements in relation to other websites? This clause also provides for the licensing (or sub-licensing) of rights in the Third Party Works, for the waiver of moral rights, and for the inclusion of a credit for the Developer on the Website.  





�	This Clause contains a non-exclusive licence of the Software Elements.  In other words, the Developer retain ownership of the Software Elements, the right to use the Software Elements, and the right to license others to use the Software Elements (subject to the other terms of the Agreement).  Consider carefully the extent to which the restrictions in sub-clauses (a) to (c) are useful or necessary.





�	If you do not want this Agreement to be terminable for convenience, this Clause should be deleted (and consequential amendments made to Clause 15.3).








