Sample Web Services Agreement

DATE: [date]

PARTIES:

(1) 
[COMPANY NAME], a [limited company / public limited company] incorporated in [England and Wales] (registration number [number]) having its registered office at [address] (the “Company”); and

(2) 
[COMPANY NAME], a [limited company / public limited company] incorporated in [England and Wales] (registration number [number]) having its registered office at [address] (the “Customer”).

BACKGROUND:

(A)
[Insert explanation of the background to this Agreement.]

(B)
[For example, “The Company has expertise in the provision of a range of web services, and the Customer has appointed the Company to provide those services on the terms of this Agreement”.]

AGREEMENT:

1.
Definitions and interpretation

1.1
In this Agreement:

“Affiliate” means a company, firm or individual that Controls, is Controlled by, or is under common Control with the relevant company, firm or individual;

“Agreement” means this agreement (including the Schedules) and any amendments to it from time to time;

“Business Day” means any week day, other than a bank or public holiday in [England];

“Business Hours” means between [09:00] and [17:30] on a Business Day;

“Charges” means the amounts payable by the Customer to the Company under or in relation to this Agreement (as set out in the Schedules);

...

“Effective Date” means [the date of execution of this Agreement]
;

“Force Majeure Event” means an event, or a series of related events, that is outside the reasonable control of the party affected (including [failures of or problems with the internet or a part of the internet, hacker attacks, virus or other malicious software attacks or infections,] power failures, industrial disputes affecting any third party, changes to the law, disasters, explosions, fires, floods, riots, terrorist attacks and wars);

...

[“Minimum Term” means the period [of 1 Year starting on the Effective Date];]

“Personal Data” has the meaning given to it in the Data Protection Act 1998;

“Schedules” means the schedules attached to this Agreement;

“Services” means the services provided under this Agreement as specified in the Schedules;

“Term” means the term of this Agreement; and

[“Year” means a period of 365 days (or 366 days if there is a 29 February during the relevant period) starting on [the Effective Date] or on any anniversary of [the Effective Date].]

1.2
In this Agreement, a reference to a statute or statutory provision includes a reference to:

(a)
that statute or statutory provision as modified, consolidated and/or re-enacted from time to time; and 

(b)
any subordinate legislation made under that statute or statutory provision.

...

2.
Term


This Agreement will come into force on the [Effective Date] and will continue in force [indefinitely, unless and until terminated in accordance with Clause [13] /  until [date] [event], upon which it will terminate automatically, unless terminated earlier in accordance with Clause [13]].

3.
Services


The Company will provide to the Customer during the Term the Services specified in the following Schedules:

[(a)
Schedule 1 (Development Services);

(b)
Schedule 2 (Hosting Services);

(c)
Schedule 3 (Support and Maintenance Services);

(d)
Schedule 4 (Domain Name Services);

(e)
Schedule 5 (SSL Certificate Services); and

(f)
Schedule 6 (Web Marketing Services).]

4.
Customer obligations

4.1
The Customer will provide the Company with all co-operation, information and documentation reasonably required for the provision of the Services, and the Customer will be responsible for procuring any third party co-operation reasonably required for the provision of the Services.

4.2
Save as expressly provided in this Agreement, the Customer will be responsible for obtaining suitable licences of third party software (such as email client software) which are required for the full use of the Services.

...

5.
Use of the Services

5.1
The Customer must not use any of the Services: 

(a) 
to host, store, send, relay or process any: 

(i) 
material which breaches any applicable laws, regulations or legally binding codes, or infringes any third party Intellectual Property Rights or other third party rights, or may give rise to any form of legal action against the Company or the Customer or any third party;

[(ii) 
pornographic or lewd material; or]

[(iii) 
messages or communications which are offensive, abusive, indecent or obscene, are likely to cause annoyance, inconvenience or anxiety to another internet user, or constitute spam or bulk unsolicited mail;]

...

5.2
The Customer must ensure that all materials provided to the Company by or on behalf of the Customer in connection with this Agreement, and the use of those materials by the Company in accordance with the terms of this Agreement will not infringe any person's Intellectual Property Rights or other legal rights, will not breach any applicable laws or regulations, and will not give rise to a cause of action against any person in any jurisdiction.

5.3
Where the Company reasonably suspects that there has been a breach of the provisions of this Clause [5], the Company may:

(a)
delete or amend the relevant materials; and/or

(b)
suspend any or all of the Services and/or the Customer’s access to any or all Services while it investigates the matter.

...

6.
Charges and payment

6.1
The Company will issue invoices for the Charges to the Customer on or before the relevant date(s) set out in the relevant Schedule(s).

6.2
The Customer will pay the Charges to the Company:

(a)
on or before the dates set out in the relevant Schedule(s); or

(b)
where no such dates are set out in the relevant Schedules(s), within [30] days] of the date of [issue/receipt] of an invoice in accordance with Clause [6.1].

6.3
All Charges stated in or in relation to this Agreement are stated exclusive of VAT, unless the context requires otherwise.

6.4
Charges must be paid by [debit or credit card, direct debit, bank transfer or by cheque (using such payment details as are notified by the Company to the Customer from time to time)].

6.5
If the Customer does not pay any amount properly due to the Company under or in connection with this Agreement, the Company may:

(a)
charge the Customer interest on the overdue amount at the rate of [5]% per year above the base rate of [HSBC Bank Plc] from time to time (which interest will accrue daily until the date of actual payment, be compounded quarterly, and be payable on demand); or 

(b)
claim interest and statutory compensation from the Customer pursuant to the Late Payment of Commercial Debts (Interest) Act 1998.

[6.6
The Company will:

(a)
ensure that the personnel providing the Services complete records of their time spent providing those Services;

(b)
retain such records during the Term and for a period of [12 months] following the end of the Term; and

(c)
supply such records to the Customer within [10] Business Days following receipt of a written request to do so.]

[6.7
The Company will:

(a)
collect and collate evidence of all expenses passed on to the Customer through the Charges;

(b)
retain such evidence during the Term and for a period of [12 months] following the end of the Term; and

(c)
supply such evidence to the Customer within [10] Business Days following receipt of a written request to do so.]

...

7.
Warranties

7.1
The Customer warrants to the Company that it has the legal right and authority to enter into and perform its obligations under this Agreement.

7.2
The Company warrants to the Customer: 

(a)
that it has the legal right and authority to enter into and perform its obligations under this Agreement; and

(b)
that it will perform its obligations under this Agreement with reasonable care and skill.

...

[8.
Indemnity


The Customer hereby indemnifies and undertakes to keep indemnified the Company against all liabilities, losses, costs, expenses (including legal expenses and amounts paid upon advice in settlement of any legal action) arising out of or in connection with any breach by the Customer of any term of this Agreement.]

9.
Limitations and exclusions of liability

...

10.
Data protection

...

11.
Confidentiality

...

12.
Publicity

...

13.
Termination

...

14.
Effects of termination

...

15.
Non-solicitation

...

16.
Notices

...

17.
General

...

The parties have indicated their acceptance of this Agreement by executing it below.

EXECUTION:

SIGNED by [name of signatory] 

duly authorised for and on behalf 

of the Company

....................

Date:

SIGNED by [name of signatory] 

duly authorised for and on behalf 

of the Customer

....................

Date:

Schedule 1

Development Services

1.
Definitions and interpretation

1.1
In this Schedule:

“Acceptance Criteria” has the meaning given to it in Paragraph [3.2];

“Acceptance Period” means the period of [insert time period] following the [delivery of / making available of] the Deliverables by the Company for acceptance testing by the Customer;

“Customer Materials” means all works and materials provided by or on behalf of the Customer to the Company for incorporation into the Deliverables;

“Defect” means a defect, error or bug having a material adverse effect on the appearance, operation or functionality of the Deliverables [but excluding any defect, error or bug caused by or arising as a result of:

(a)
an act or omission of the Customer, or an act or omission of one of the Customer's employees, officers, agents or sub-contractors;

(b)
an incompatibility between the Deliverables and any other application, program or software (other than the Customer Materials and the Third Party Works)];

“Design Elements” means the visual appearance of the Deliverables [(including page layouts, artwork, photographs, logos, graphics, animations, video works and text comprised in the Deliverables)] together with all mark-ups and style sheets comprised in or generated by the Deliverables, but excluding: 

(a)
the Customer Materials; and 

(b)
the Third Party Works;

...

“Specification” means the specification for the Deliverables, as detailed [insert details];

“Third Party Works” means the works and materials comprised in the Website, the Intellectual Property Rights in which are owned in whole or part by a third party [and which are specified [insert details]]
 (excluding the Customer Materials).

1.2
References in this Schedule to Paragraphs are to the paragraphs of this Schedule, unless otherwise stated.

2.
Development Services

2.1
The Company will:

(a)
design, develop and deliver the Deliverables; 

[(b)
incorporate the Customer Materials and Third Party Works into the Deliverables;]

[(c)
keep the Customer informed of the progress of the development of the Deliverables; and]

[(d)
provide the Customer with reasonable access to the Deliverables during their development,]

(the “Development Services”).

...

3.
Delivery and acceptance

3.1
The Company will [use [all] reasonable endeavours to] deliver the Deliverables to the Customer for acceptance testing on or before the Delivery Date.

3.2
During the Acceptance Period, the Customer will carry out acceptance tests to determine:

(a)
whether the Deliverables conform in all material respects with the Specification; and

(b)
whether the Deliverables have any Defects,


(the “Acceptance Criteria”).

...

4.
Intellectual Property Rights

4.1
From the date of acceptance of the Deliverables by the Customer, the Company hereby assigns to the Customer [with full title guarantee]
 all [its] Intellectual Property Rights in the Design Elements.  These rights are assigned for the whole term of such rights together with all reversions, revivals, extensions and renewals, and this assignment includes the right to bring proceedings for past infringement of the assigned Intellectual Property Rights.

4.2
All Intellectual Property Rights in the Software Elements will, as between the parties, be the property of the Company and, from the date of acceptance of the Deliverables by the Customer, the Company grants to the Customer a non-exclusive worldwide licence to use the Software Elements [in connection with the Deliverables], subject always to the other terms of the Agreement[, and providing the Customer must not:

(a)
sell, resell, rent, lease, supply, distribute or redistribute the Software Elements;

(b)
use the Software Elements in connection with any website, web application, script, computer program or software (other than the Deliverables); or

(c)
alter or adapt or edit the Software Elements.]


and the Customer may only sub-license the rights licensed under this Paragraph  for the limited purposes, and subject to the express restrictions, specified in this Paragraph.

...

5.
Additional Warranties

5.1
The Company warrants to the Customer: 

(a)
the Deliverables will meet the Specification [as at the date of actual delivery to the Customer];

(b)
that the use of the Deliverables (excluding the Customer Materials) by the Customer in accordance with the terms of this Agreement will not infringe the Intellectual Property Rights of any third party; and

(c)
that the Deliverables will continue to operate without any Defects for a period of [number] months from the date of acceptance of the Deliverables (and if the Deliverables do not so operate, the Company will, for no additional charge, carry out any work necessary in order to ensure that the Deliverables operate without any Defects during this period).

...

6.
Development Charges


The Development Charges, and dates upon or after which the Company may issue invoices for the Development Charges, are as follows:

	Development Charges
	Invoice dates

	[Insert charge]


	[Insert date]

	[Insert charge]


	[Insert date]

	[Insert charge]


	[Insert date]


7.
Term of Schedule

7.1
This Schedule will come into force on [[date] / the Effective Date], and will continue in force until cancelled in accordance with Paragraph [7.2].

...

Schedule 2

Hosting Services

1.
Definitions and interpretation

1.1
In this Schedule:

“Hosted Materials” means all websites, web applications, software, information, data, databases and other works and materials stored, transmitted, published or  processed using the Hosting Services;

“Hosting Charges” means the charges specified in Paragraph [9];

“Hosting Services” means the services provided or to be provided by the Company to the Customer under this Schedule, as detailed in [Paragraphs [2] to [6]]; and

“Resource Limits” means the limits on the use of resources through the Hosting Services set out in Paragraph [7]. 

1.2
References in this Schedule to Paragraphs are to the paragraphs of this Schedule, unless otherwise stated.

2.
Transition

...

[3.
Shared hosting

3.1
The Company will make available to the Customer hosting capacity on a shared server meeting the following specification [in all material respects]:


[Insert server specification]

...

[4.
Dedicated hosting

4.1
The Company will make available for the exclusive use of the Customer a dedicated server to the Customer meeting the following specification [in all material respects], and will grant to the Customer administration rights with respect to that server:


[Insert server specification]

...

[5.
Co-located servers

5.1
The Company will make available to the Customer space and connectivity meeting the following specification at [insert details of data centre]:


[Insert specification of co-location services].

5.2
The Customer will be responsible for the activity and security of any co-located server and equipment, and for ensuring that the co-located servers and equipment function properly.

...

[6.
Email services

6.1
The Company will [upon request] provide [POP3/IMAP and webmail] email services to the Customer, including email transmission, storage and/or management services meeting the following specification:


[insert specification of email services].

...

7.
Resource Limits

7.1
The Customer's utilisation of resources through the Hosting Services must not exceed the following Resource Limits: 

[Insert details of resource limitations, including for example limits on storage capacity, processor utilisation and bandwidth use].

...

8.
Availability and scheduled maintenance

8.1
Subject to Paragraph [8.2], the Company will use [reasonable / its best] endeavours to maintain the Hosting Services at the following availability level:


[e.g. 99% availability in each full calendar month]

...

9.
Hosting Charges

9.1
The Hosting Charges are [insert details].

...

[10.
Hosting indemnity


The Customer hereby indemnifies and undertakes to keep indemnified the Company against all liabilities, losses, costs, expenses (including legal expenses and amounts paid upon advice in settlement of any legal action) arising out of or in connection with any activity upon, or any breach of security of, the Customer's [dedicated or] [co-located] server[, and any malfunction of the Customer's co-located server].]

11.
Term of Schedule

11.1
This Schedule will come into force on [[date] / the Effective Date], and will continue in force until cancelled in accordance with Paragraph [11.2] or [11.3].

...

Schedule 3

Support and Maintenance Services

...

Schedule 4

Domain Name Services

...

Schedule 5

SSL Certificate Services

...

Schedule 6

Web Marketing Services

...

	This is a sample document, containing selected sections from SEQ Legal's template web services agreement.  Ellipses indicate omitted sections.  You can purchase a complete web services agreement from:

http://www.website-contracts.co.uk/acatalog/services_contracts.html


�	This web services agreement is a sophisticated legal template covering some or all of the following web-related services: web design and development services, hosting services, web maintenance services, domain name services, SSL certificate services and web marketing (including SEO) services.  The provisions of each service are contained in a distinct schedule, so it should be easy for the web services provider to adapt the document to suit the mix of services provided to each client.  That said, the template is some 30 pages long, and you should expect the process of turning it into a document to suit your business to take several hours' work.





�	The date should be the date of signature; if the parties sign on different dates, it should be the date of the last signature.





�	Where a party to the contract is a sole trader or partnership rather than a company, the following party definitions may be used: 





	sole trader: “[INDIVIDUAL NAME] trading as [business name], which has its principal place of business at [address] (the “[Company/Customer]”)”





	partnership: “[PARTNERSHIP NAME], a partnership established under [English] law having its principal place of business at [address] (the “[Company/Customer]”)”





�	If a party is based outside the UK, you should consider whether to amend this.





�	This is the date when the provisions of the Agreement come into force – see Clause 2.





�	Include this definition if there is a general minimum term for the Services.  See Clause 13.1 for related provisions.





�	The template contains only one instance of the use of this definition, in the definition of Minimum Term.  If there is no Minimum Term, and you have no other use for this definition, delete it.





�	Delete as appropriate.





�	You may want to insert payment details into this Clause or the Schedule.





�	This provision may be used in respect of Services provided at an hourly rate.





�	This provision may be used where the Company will pass third party expenses on to the Customer.





�	Note that this is a very pro-Company provision.





�	These execution provisions are suitable for companies, but not for sole traders or small partnerships, for which the following provisions should be used:





	partnerships: “SIGNED by the [name of partner] and [name of partner] for and on behalf of the [Customer/Company]...”





	sole traders: “[SIGNED by [name of sole trader] trading as the [Customer/Company]...”


�	This is the period during which the Customer must conduct any acceptance tests.  The length of this period should depend upon the sophistication of the Deliverables and the amount of time it will take the Customer to determine whether the Acceptance Criteria have been met.





�	The exclusion of these incompatibility issues from the definition of “Defect” does not affect the obligations of the Developer under Paragraph 3.2(a).  However, because of this exclusion, it is important to fully specify in the Schedule the software (including server and database software) with which the Website will be compatible.





�	The specification for a website, web application or other deliverable should be set out in another document, which should be referred to here.  Specifications may include information such as general details (design elements, technologies and programming languages, file sizes, number of pages, structure, functionality etc.), appropriate server environments, browser compatibility, screen resolutions, standards compliance and, importantly, details of the Third Party Works and Customer Materials that will be incorporated into the deliverables.





�	From the Customer's point of view, it is important to specify somewhere all the Third Party Works that will be incorporated into the Deliverables.  If the Third Party Works were simply defined as  “the works and materials comprised in the Website, the Intellectual Property Rights in which are owned in whole or part by a third party” then, in principle, the Deliverables could be entirely made up of Third Party Works.


	 


�	In part because of this Clause, is important that the specification of the Deliverables is clear.





�	Paragraph 4 is probably the most important provision of this Schedule.  You will need to understand the definitions of Design Elements and Software Elements in order to successfully edit this clause.  The clause provides that the Customer will own the rights in the Design Elements of the Website, whilst the Software Elements of the Website will continue to be owned by the Company.  The Company grants to the Customer a licence to use the Software Elements.  You will need to consider carefully the scope of this licence.  For example, is the Customer permitted to use the Software Elements in relation to other websites? This clause also provides for the licensing (or sub-licensing) of rights in the Third Party Works, for the waiver of moral rights, and for the inclusion of a credit for the Company on websites comprised in the Deliverables.  





�	If the Company does not or will not own (subject to this assignment) all of the Intellectual Property Rights in the Design Elements, then the words “with full title guarantee” may be deleted, and the word “its” retained.  If the Company does or will own (again, subject to this assignment) all the Intellectual Property Rights in the Design Elements, then the word “its” may be deleted and the words “with full title guarantee” retained.





�	This Clause contains a non-exclusive licence of the Software Elements.  In other words, the Company retains ownership of the Software Elements, the right to use the Software Elements, and the right to license others to use the Software Elements (subject to the other terms of the Agreement).  Consider carefully the extent to which the restrictions in sub-clauses (a) to (c) are useful or necessary.





�	Include Paragraph 3 if the Company will be providing shared hosting services.  Otherwise, delete.





�	Include Paragraph 4 if the Company will be providing dedicated hosting services.  Otherwise, delete.





�	Include Paragraph 5 if the Company will be providing co-location services (i.e. space and connectivity in a data centre for the Customer's own server) to the Customer.  Otherwise, delete.





�	Include Paragraph 6 if the Company will be providing email services.  Otherwise, delete.








